EMPLOYER STATUS DETERMINATION
TEXAS & OKLAHOMA RAILROAD CO.

This is the determ nation, upon reconsideration, of the Railroad
Retirement Board as to the status of the Texas & Gl ahoma
Railroad Conmpany (T&)) as an enployer under the Railroad
Retirement and Railroad Unenploynment |nsurance Acts. For the
reasons set forth below, the Board hereby affirns its previous
determnation,' and finds the T& to be a covered rail carrier
enpl oyer under the Acts, from June 1, 1991, the date operations
commenced over its rail line. In addition, the Board finds that
the individuals performng train service operation for the T&0O
are covered enpl oyees of that conpany, and should be reported as
having performed creditable railroad service under the Acts.

The evi dence under reconsideration is that the T& is a Del aware
corporation formed April 22, 1991, chartered to engage in any
activity lawful under the General Corporation Law of Del aware.

Sonetinme prior to June 1991, T&O agreed to purchase two segnents
of track, totaling approximately 351 mles, from the Atchison,
Topeka and Santa Fe Railway (Santa Fe). The north section
purchased stretches from a yard at Cherokee, Gklahoma south to
Orient Junction, Texas; the second segnment continues south in
Texas from Shaufler to Maryneal. |In addition, T&P acquired a 99
year |ease of trackage rights between Oient Junction and
Shaufl er over the intervening track segnent which was retained by

Santa Fe, and included a yard at Sweetwater, Texas. The
Interstate Conmmerce Commission (ICC wultimately approved the
acquisition in an order served June 3, 1991. See: Texas and

klahoma R R Co.--Acquisition and Operation Exenption--The
At chi son, Topeka and Santa Fe Railway Conpany, Finance Docket No.
31870.

In anticipation of commencing operation, T& entered into two
agreenents to provide service over its line. On May 2, 1991, T&O
entered into an agreenment with Texas North Oient Corporation
(Orient).? The agreement recites that T&O

desires to operate the Rail Lines as a commobn carrier
for freight transportation and Contractor [Orient] has

'See Notice No. 92-10, April 3, 1992.

Texas North Orient Corporation as determined to be an
enpl oyer under the Acts effective June 1, 1991 (BA No. 3884).
Oient files reports of service and conpensation of enployees
perform ng services under the contract.
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the experience and expertise to furnish the required
equi pnent, nmanpower and related services necessary to
fulfill its obligations hereunder. Railroad desires to
hire and retain Contractor to provide service on that
portion of the Rail Lines between the Texas-Ckl ahoma
border * * * and Oient Junction, Texas, * * * and
bet ween Shaufler, Texas * * * and Maryneal, Texas (the
"Texas Segnents" of the Rail Lines) *oEE,

Section 3 of the agreement sets forth the obligation of Oient
to:

provi de the personnel and supervision necessary for the
mai nt enance of the Texas Segnents and the |oconotive
power and personnel necessary for the novenent of rail
cars on the Texas Segnents and to performcertain other
duties at the direction of Railroad. Subj ect to the
foregoing, Contractor agrees to furnish all necessary
equi pnent, nmachinery, manpower and support services
related to operations on the Texas Segnents for freight
transportation * * *,

Not wi t hstanding the services and duties provided
or performed by Contractor hereunder, the parties
acknowl edge and agree that Railroad is the owner and
operator of the * * * Texas Segnents, and that for al
purposes relating to ownership and operation of the
Texas Segnents * * * Railroad shall be the operator * *
* and the common carrier for the freight transportation
services provided on the Texas Segnents. * * * Al
contracts for freight transportation over the Texas
Segnents shall be in the nanme of Railroad and Rail road
shall be responsible for the operating policies,
billing rates and scheduling of transportation over the
Texas Segnents and the relationship with all shippers.
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On May 6, 1991, T&O entered into a second agreenent with the R o
G ande Pacific Corporation (Rio Grande)® for the operation of the
remai ning portion of T&) |ine between Cherokee, Oklahoma and the
Texas- Gkl ahoma border, identified as the "COklahoma Segnent”.
Section 3 of the Rio Gande agreenent also states that:

The parties acknowl edge and agree that Railroad is a
common carrier and has and shall continue to have
during the Term [of the contract] conplete and
exclusive control over the Rail Lines, including the
Okl ahoma Segnent, and all rail freight transportation
operations on the Rail Lines. Subject to the
foregoing, Contractor agrees to furnish all necessary
equi pnent, nmachinery, manpower and support services
related to Railroads's operation of the Cklahoma
Segnent as a shortline railroad for freight
transportation * * *

T& O began operations June 1, 1991, interchanging freight in
interstate comerce wth Santa Fe. However, T&O conducts all
operations through the two operating agreenents, and maintains no
enpl oyees on its own payroll. For this reason, T&O argues that
it cannot be an enployer under the Acts. Consistent with its
claim T&0 has filed annual reports of creditable conpensation
for the years 1991, 1992, and 1993 pursuant to regul ations of the
Board at 20 CFR 209.6 which show no enployees for these years.

See exhibits 18, 19, and 20.

Rio Gande was incorporated as a Texas corporation on My
3, 1986. Enpl oyees of a subsidiary of Rio Grande, the Wchita,
Tillman & Jackson Railway Conpany, Inc. (BA No. 3878) operated
the TKO line pursuant to TKO s contract with the R o G ande.
Wchita, Tillman & Jackson Conpany has reported service and
conpensation for enployees perform ng services under the control.
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Section 1(a)(1)(i) of the Railroad Retirenment Act and sections
1(a) and 1(b) of the Railroad Unenpl oynent I|Insurance Act define
the term "enployer” to include a carrier by railroad subject to
the jurisdiction of the Interstate Conmerce Conm ssion. See 45
USC § 231(a)(1)(i), 351(a) and 351(b). As there is no
evidence that T&O is affiliated wth any rail carrier, the
initial question presented is whether T& neets the definition of
a covered rail carrier enployer under the Acts.

The evidence clearly supports a conclusion that T& ) is a rali
carrier enployer. In the verified notice of exenption which T&O
filed with the Interstate Commerce Commi ssion May 1, 1991, in ICC
Fi nance Docket No. 31870, T& O itself stated that:

Applicant will be both the owner and the rail
operator of the [two fornmer Santa Fe] Rail Lines,
assumng full responsibility for marketing freight
traffic, setting freight rates, billing for rai
service and equipnent, providing rail servi ce,
supplying cars and nmaintaining the rail lines.

(Exhibit 13-2).

The details of the proposed transaction were |ater incorporated
into the Notice of Exenption granted by the ICC June 3, 1991
(Exhibit 5). Moreover, the T&0O contracts with Oient and with
Rio Gande, as noted above, explicitly allocate to T&O al
responsibilities for conduct of rail carrier service. The fact
that T& has no enployees, but rather contracts with carriers
that provide enployees to conduct operations does not nean that
T& ) is not an enployer under the Acts. It is its status as a
carrier subject to ICC jurisdiction that renders its a covered
enpl oyer.

Accordingly, the Board on reconsideration reaffirns its initia
deci sion that the Texas and Ckl ahoma Railroad has been a covered
rail carrier enployer under the Railroad Retirenent and Railroad
Unenpl oynment I nsurance Acts since June 1, 1991, the date
oper ati ons commenced.

den L. Bower



TEXAS & OKLAHOVA RAI LROAD CO

V. M Speakman, Jr.

Jerone F. Kever

CCCook: SABar t hol ow. TWhadl er: KTBI ank: kt b: i k
TXOK1456. COV
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TO: The Board

FROM: Gener al Counsel

SUBJECT: Texas & Gkl ahoma Railroad Conpany, Inc.
Enpl oyer Status - Reconsideration

Attached is a draft determ nation on reconsideration that the
Texas & Okl ahoma Railroad Conpany, Inc. is a covered enployer.
The draft determnation also finds that certain individuals
performng train service under contract are covered enpl oyees.

The proposed ruling finds that the individuals performng train
service on tw segnents of the T& line under the contract
between T&0O and Texas North Oient Corporation and with Rio
Grande Pacific Corporation, should be considered enpl oyees of the
rail carrier and that their service should be creditable under
the Acts. The Board has previously held that other comon carrier
rel ated services, such as maintenance of way, maintenance of
signals and car repair, can be contracted out. This proposed
deci sion distinguishes the operation of the trains from these
types of services and holds that these services are so essential
to the carrier's obligations that the individuals who perform
these services should be considered enployees of the rail
carrier.

Cat heri ne C. Cook

At t achment
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10.

11.

| NDEX TO EXHI BI TS
EXH BI TS

Texas and Gkl ahoma R R Co, - Acquisition and Operation

Exenption - The Atchison, Topeka and Santa Fe Rail way

Conmpany - |.C. C. Finance Docket No. 31870, service date
May 20, 1991

Texas and Gklahoma R R Co., - Acquisition and
Operation Exenption - The Atchison, Topeka and Santa Fe
Rai l way Conpany - 1.C C. Finance Docket No. 31870,

service date May 23, 1991

May 24, 1991, Railroad Board letter seeking enployer
i nformati on.

May 31, 1991, letter from the Association of Anerican
Rai | roads, assigning carrier identification codes for
t he Texas and Okl ahonma Rail r oad.

Texas and Gkl ahoma R R Co., - Acquisition nd Operation
Exenption - The Atchison, Topeka and Santa Fe Rail way
Conpany - |.C. C. Finance Docket No. 31870, service date

June 3, 1991

August 6, 1991, Railroad Retirement Board letter
regarding its authority to obtain enployer information.

Cctober 7, 1991, Railroad Retirenment Board letter
regarding its authority to obtain enployer information.

Cctober 17, 1991, Letter from attorneys from Texas and
Okl ahoma Rai |l road requesting Railroad Retirenment Board
to contact the railroad directly.

(Undat ed) Texas and Ckl ahoma Railroad letter stating it
has no enpl oyees.

Novenber 12, 1991, Record of telephone conversation
between Railroad Retirenment Board and President of
Texas and Gkl ahona Rail r oad.

Novenber 18, 1991, Railroad Retirenment Board letter
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12.

13.

14.

15.

16.

17.

18.

19.
20.

forwarding copies of earlier correspondence to Texas
and Okl ahoma Rai |l r oad.

Novenmber 25, 1991, Texas and Cklahoma Railroad letter
provi di ng enpl oyer information.

May 3, 1991, verified notice of exenption filed by
Texas and Cklahoma Railroad in |.C C Finance Docket
No. 31870.

April 3, 1992, Initial determnation of enployer
status, Texas and Cklahoma Railroad Co., attaching
deci sion of March 24, 1992.

Apri | 3, 1992, Railroad Retirenent Board Iletter
noti fying enployer of initial determ nation.

April 10, 1992, Texas and klahoma Railroad Letter
contesting initial determ nation of enployer status.

June 15, 1992, Railroad Retirenment Board letter,
provi di ng adm ni strative record and requesting
addi tional information.

1991 Annual Report of Creditabl e Conpensation.

1992 Annual Report of Creditable Conpensation.

1993 Annual Report of Creditabl e Conpensation.



